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MASTER & SERVANT - Retirement - Decision to retire appellant - Is
based on the Military Administrator’s directive - Pursuant to s.1 Public
Officers Act (H1)

MASTER & SERVANT - Fair hearing - Misappropriation of funds - Re-
tirement - Allegation that appellant was not given fair hearing - By the
Investigation Committee before being retired - Has no foundation (H2)

TRIBUNALS - Employee - Allegation of a criminal nature - Falling within
statutory jurisdiction of the appropriate authority - Was properly deter-
mined - Without prior recourse to court (H3)

FACTS
The plaintiff/appellant was a Senior Personnel Officer on Grade
Level 10 employed by the Local Government Service Commission of
Benue State. His appointment was a permanent and pensionable one.
Between 1992 and 1993, he was appointed to serve as the Secretary of
the Market Reorganisation Construction Committee. There were four
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other members in that Committee. Appellant was granted an impress of
N92,000 for the assignment. He claimed that he used that amount for the
Committee's duty. But in the account presented by him dates on the pur-
chase receipts he presented revealed that those items were bought before
,the date the impress of N92,000 was given to him. A Committee set up
by the State Government to investigate the activities of Local Govern-
ments carried out its assignment and submitted its report. A Government
White Paper was published in December 1996, which contained the Gov-
.ernment’s views and decisions. Appellant was directed to refund the
"N92,000 for failing to rehabilitate the market in issue. He was retired
from service vide a letter.

Aggrieved, appellant filed a suit before the Makurdi High Court
against the defendants/respondents. He claimed inter alia, that his termi-
'nation and compulsory retirement is null and void for not being in ac-
cordance with the law. He sought an order of reinstatement and that the
findings of the investigation panel/the White Paper be set aside. The trial
court dismissed appellant’s claim in its entirety. His appeal to the Court of
:Appeal was also dismissed. Appellant has further appealed to Supreme
Court.
ISSUES FOR DETERMINATION

“(a) Whether the plaintiff/appellant was given a fair hearing be-
.fore his appointment was terminated and subsequently converted to re-
tirement, having regard to all the facts and circumstances of this case.

(b) Whether the non-production of the whole of the white paper
containing government’s views and recommendations in respect of this
_case was fatal to the appellant’s case as held by the lower court having
'regard to the fact that all facts relevant to this case were admitted in
evidence.”

HELD (Unanimously dismissing the app@aINTAN JSC)

'Retirement - Decision to retire appellant

1. It is clear from the contents of the letter, Exhibit A6, that the decision
to retire the appellant was based on a directive from the then Military
Administrator of Benue State pursuant to the powers conferred on him
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by section 1(1) of théublic Officers (Special Provisions) AcCap.
381, Laws of the Federation 1990. The said section 1 (1) of the Act
provides as follows:

“1. (1) Notwithstanding anything to the contrary in any law, the
appropriate authority if satisfied that-

(a) It is necessary to do so in order to facilitate improvements in
the organization of the department or service to which a public officer
belongs; or

(b) By reason of age or ill health or due to any other cause a
public officer has been inefficient in the performance of his duties; or

(c) The public officer has been engaged in corrupt practices or
has in any way corruptly enriched himself or any other person; or.

(p. 1375 A)

Fair hearing - Misappropriation of funds

2. The allegation that the appellant was not given a fair hearing cannot
stand in that his defence that he had retired the amount he collected was
not supported by the documents he filed in support of his contention that
he spent the money for the job for which the money was given to him.
This is because there is a presumption to the effect that the money he
collected was to be spent on a job he was to carry out and not for a job
he had carried out on behalf of his employer. If his case was that he had
incurred the expenses before he received the money, he ought to have
made that clear as at the time he filed Exhibit C5 and not wait till after the
discovery by the Committee. The findings of the Committee, as reflected
in the White Paper is therefore justifiable and the allegation by the appel-
lant that he was not given a fair hearing is totally without any foundation.
(p. 1378 B)

Employee - Allegation of a criminal nature

3. The contention that the allegation made against the appellant, being
criminal in nature, the disciplinary action taken against him should not
have been embarked upon until after his trial by a competent court is also
untenable. This is because what the appropriate authority needed to as-
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certain against an officer before taking necessary action under section 1
(1) of the Act include showing that the action to be taken would facilitate
improvement in the organization, or that the general conduct of the pub-
lic officer in relation to the performance of his duties has been such that
B his further or continued employment would not be in the public interest.
In the instant case, the appropriate authority’s decision on the ap-
pellant is covered by and within the provisions of the Act. (p. 1378 F)

C NOTABLE POINTS OF INTEREST

AKINT AN JSC

1. Attitude of court to an ouster clause

Chapter IVof the Constitution dealing with Fundamental Rights is sus-

pended for the purposes of the Act in section 3 (4) of the said Act. There

is no doubt that section 3(3) of the Act creates an ouster clause in that the

rights of an aggrieved person to challenge actions taken by the appropri-

ate authority under the Act are expressly taken away by the provision.

The attitude of the courts to such provisions was recently exten-

E sively considered by me in a recent decision in Inakoju & Ors. V. Adeleke
& Ors, (unreported, Suit No. SC 272/2006 delivered oh Jghuary,
2007). | stated the position of the law in the matter, inter alia, as follows
in the said case:

= “The attitude of the courts to such provisions is that they are re-
garded as an aberration, outrageous provision and one that should be
treated with extreme caution since they are regarded as unwarranted af-
front and unnecessary challenge to the jurisdiction of the courts which
the courts guard jealously. Where, therefore, a person'’s right of access to
court is taken away or restricted by either the Constitution or any statute,
the language of any such provision is usually construed very cautiously
and strictly.(p. 1376 A)

D

HTOBI JSC
2. Breach of fair hearing - Burden of proof
It is clear that the appellant was retired from the service of the Benue
Local Government Service Commission on the views of the committee
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set up by the Guma Local Government. In the circumstance, | agree
entirely with the Court of Appeal that the appellant ought to have pro-
duced the minutes of the committee that investigated the matter.

The burden is on the party alleging breach of fair hearing in a case
to prove the breach; and he must do so in the light of the facts @f the
case. This is because the facts of a case and the facts only donate non-
compliance with the principle of fair hearing.

| am of the view that the appellant has not proved that he was
denied fair hearing. (p. 1381 A)

C
REPRESENTATION
Mr. A. A. ljohor for Appellant.
Mr. P. O. Ahemba, DDPP (Benue State) for Respondents.
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STATUTES REFERREDTO
Evidence Act s. 149(d)
Public Officers (Special Provisions) Act 1990 Ss. 1(1) & 3(3-4)

B LEAD JUDGMENT BYAKINT AN JSC

The appellant, Augustine Maikyo, instituted this action at Makurdi
High Court in Benue State as suit No, MHC/75/97. The said appellant
was an employee of the Benue State Local Government Ser¥ice-(2

C spondent) and his grouse with his said employer was that he was com-
pulsorily retired from service. The action was aimed at redressing the
wrong. His claim as set out in paragraph 23 of his amended statement of
claim is as follows:

“(a) A DECLARATION that the Plaintiffs termination and retire-
ment is null and void. The said termination and retirement not being in
accordance with the law, i.e. The Public Officers (Special Provisions)
Act Cap. 381 L.FN. 1990.

(b) AN ORDER re-instating the plaintiff to his employment as a
E senior personnel officer with thé‘2lefendant, Local Government Ser-

vice Commission, Benue State.

(c) AN ORDER that the plaintiffs emoluments including promo-
tions and leave bonus as a senior personnel officer, lost during the pe-

g riod of the purported termination and retirement be paid to him.

(d) AN ORDER setting aside the findings of the investigation
panel which investigated the activities of the Directors of Personnel and
Treasurers of Local Government in Benue State between (18/11/93 -6/4/
95) and the Government views in the white paper based on the said
panel’s recommendations in respect of the plaintiff.”

Pleadings were filed and exchanged and the appellant, as plain-
tiff, gave evidence in support of his claim and tendered a number of
documents as exhibits. Three withesses gave evidence for the defence. At

H the close of the case for the defence and after taking submissions from
learned counsel for the parties, the learned trial Judge, Puusu, CJ, de-
livered his reserved judgment on 6/4/2000. The plaintiff's claim was dis-
missed in its entirety. An appeal filed against the judgment to the Court

D
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of Appeal was also dismissed. The present appeal is from the judgment of
the Court of Appeal.

The appellant filed an appellant’s brief in this court and a joint brief
was filed on behalf of the respondents. The appellant formulated the
following two issues in his brief as arising for determination in the appeal:

“(a) Whether the plaintiff/appellant was given a fair hearing be-
fore his appointment was terminated and subsequently converted to re-
tirement, having regard to all the facts and circumstances of this case.

(b) Whether the non-production of the whole of the white pgper
containing government’s views and recommendations in respect of this
case was fatal to the appellant’s case as held by the lower court having
regard to the fact that all facts relevant to this case were admitted in
evidence.”

The respondents also formulated two similar issues in their%int
brief. | therefore consider it unnecessary to reproduce them here. | be-
lieve the two issues formulated by the appellant and reproduced above
are quite adequate in resolving the dispute raised in the appeal.

The brief facts of the case are that the appellant was a Senior
Personnel Officer on Grade Level 10 employed by the Local Government
Service Commission of Benue State. His appointment was a permanent
and pensionable one. His last posting was Buruku Local Government.
But while he was serving at Guma Local Government Council betgeen
1992 and 1993, he was appointed to serve as the Secretary of the Market
Reorganization Construction Committee. He was granted an imprest of
=N=92,000 in his capacity as secretary of the said Committee for the job
to be carried out by the Committee, There were four other members of
the Committee. One of the four members was Mr. S. |. Ortom, who was
the Chairman of the committee while the other three were members. The
appellant contended that the =N=92,000 he received as imprest was used
for the purpose of the Committee’s assignment. He also claimed that on
completion of the assignment, he retired the total sum of =N=92,000 in
accordance with the laid down procedure of the Local Government Ser-
vice Commission and was issued with Treasury Receipt N0.037167 dated
31 December, 1993.
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The appellant was later transferred from Guma Local Govern-
ment to Buruku Local Government. But on"20ugust 1996, the appel-
lant was served with a letter from th& respondent by which his ap-
pointment was terminated. That letter was, however, later retrieved and

g replaced with another one by which he was retired from the service of
the 29 respondent.

The State Government had earlier in 1996 set up a Committee to
look into the activities of the Local Governments in the State. The Com-
mittee carried out its assignment and submitted its report. A Government
White Paper was published in December 1996, which contained the Gov-
ernment decisions and views on the Committee’s Report. The report
dealt with financial mismanagement of Directors of personnel and trea-
surers between 8November 1993 to"6April, 1994. On page 17 of the

D white paper, the appellant was directed to refund the =N=92,000 to Guma
Local Government for failing to rehabilitate Yelewata market. That amount
was the imprest granted to him as mentioned above. The claim he insti-
tuted was aimed at setting aside the decision of his employer to retire him

E from service and the order-on him to refund the =N=92,000.

The main contention of the appellant, as canvassed in Issue 1 of
his brief is that the decision to retire him from service was taken without
giving him an opportunity of a hearing. It is submitted that since the

= appellant’'s appointment was one with statutory flavour, that is, one gov-
erned or protected by statute, it was wrong for tieréspondent to
retire him from service abruptly without giving him a hearing in respect
of any allegation made against him. It is alleged that the appellant was
neither given a query nor was any other disciplinary measure taken against

G him before he was suddenly retired from service. It is then submitted
that the failure to give the appellant a hearing amounted to a fundamental
breach, which should render the action taken subsequently bydthe 2
respondent null and void.

H It is also submitted that the investigation panel, being a fact-find-
ing body, is bound by the rules of evidence and procedure applicable in
the regular court. Consequently, the appellant, who is affected by the
decisions of the investigation panel as contained since the allegation made
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against the appellant is criminal in the White Paper, ought to be given the
opportunity of being heard before any action could justifiably be taken
against him.

Reference is made to the decisionGarba v. University of
Maiduguri (1986) 17 NSCC (Pt. 1) 24%.is then argued that since tige
allegation made against the appellant is criminal in nature, disciplinary
actions against him should have been delayed until after the disposal of
any criminal charge against him. It is conceded that following the deci-
sions inYusufv. Union Bank (1996) 6 NWLR (Pt. 457) 632 and OsaEwe
v. Nigerian Paper Mills Ltd. (1998) 10 NWLR (Pt. 568)Here it was
decided that where an employee is confronted with an allegation of crime
by the employer and is given an opportunity of explaining himself, then
he cannot later turn round to say he was not given a fair hearing; or
where an employee accepts the misconduct, such employee collld be
summarily dismissed without being prosecuted first for the criminal of-
fence. It is then submitted that such was not the position in the instant
case because the appellant was neither confronted with the allegations
nor did he admit same. The action taken by theeBpondent in retiringe
the appellant is therefore said to be improper and should be set aside.

Reliance on two of the exhibits (Exhibits C5 and C6) by the lower
court in dismissing the appellant’s appeal is said to be improper. It is
argued that a perusal of the said Exhibits C5 and C6 would reveal q{early
that the documents, which are payment vouchers, were made by the
store keeper in the Works Department of Guma Local Government based
on an approval made in file No.GULA/S/MKT/7 on pages 25-29. It is
argued that since the date of approval was not stated, both the trial High
Court and the court below were in grave error by proffering an exptana-
tion. It is also argued that since it is a notorious fact that retirement of
imprest is meant to legalize expenses incurred in the past by the officer
given approval to incur them, the dates on the receipts for such expenses
might therefore predate the date of the payment voucher prepatkd to
cover such expenses.

The point taken up in the appellant’s second issue is in respect of
the non-production of the whole of the White Paper by the appellant. It is



1372 Maikyo v. Itodo (2007) 3 KLR Akintan JSC

argued that what the appellant pleaded and tendered were the pages rel-
evant to his case and as such it was wrong to hold that he withheld vital
evidence from the trial court. The issue of non-production of the whole
white paper is also said to be an irrelevant matter since there was no
B dispute on the issue among the parties. The lower court is therefore said
to have acted erroneously by invoking the provisions of section 149(d)
of theEvidence Acagainst the appellant for non-production of the whole
white paper.
It is submitted in reply on Issue 1 in the respondent’s brief that in
considering whether or not the principleanidi alteram parterhas been
breached, regard must be had to all the circumstances surrounding the
case. Failure to obtain oral evidence from parties to a dispute, it is ar-
gued, would not necessarily entail a breach of the principle of fair hear-
Ding. The decisions idigun & Ors. v. Attorney-General of Oyo State
(1987) SCNJ 118 at 147; and The Queen v. Director of Audit (Western
Region) (1961) All N.L.R59at 660are cited in support of this submis-
sion. It is further submitted that the only approach the law frowns at is

gWwhen one of the parties whose written evidence is considered, is given
an additional opportunity of oral hearing at the expense of the other party.
The decision irHart v. Military Governor of Rivers State (1976) NMLR
102is cited in support of this view.

It is argued that since the documents (Exhibits C5 arid C6) were
submitted by the appellant to the Guma Local Government long before
the Investigative Panel wound up its investigation, the said documents
were therefore available at the Guma Local Government at the time the
Investigative Panel was carrying out its functions. The said documents,

G which the appellant relied on in support of his contention that he had duly
retired the amount advanced to him, were receipts issued for purchases
made long before the money was advanced to the appellant. This is said
to beex faciedefective and for which the appellant offered no accompa-

H nying explanation.

It is further submitted that fair hearing lies in the procedure fol-
lowed in a particular case and not in the correctness of the decision. In
the instant case, the appellant is said to have failed to prove that there was

C
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a particular procedure used by the Investigative Committee in arriving at
its decision that indicted him. He failed to lead evidence in support of the
procedure adopted by the said Committee. Since the position in law is
that he who alleged that there was a breach of fair hearing must prove
such allegation, the failure of the appellant to prove the allegation igsaid
to be fatal to his case. Reference is made to findings of fact made by the
trial court to the effect that the appellant’s appointment was terminated
as a result of the report of the Committee on Guma Local Government
Council and not as a result of discoveries made by DW2 and DW3, two
of the witnesses that testified for the defence at the trial. The defetts in
the documents submitted at Guma Local Council were already available
to the Committee and since the appellant had not denied that the docu-
ments never emanated from him, the action taken in his case is said to be
justifiable. Decision In the instant case, the appellant is said to havefailed
to prove that there was a particular procedure used by the Investigative
Committee in arriving at its decision that indicted him. He failed to lead
evidence in support of the procedure adopted by the said Committee.
Since the position in law is that he who alleged that there was a bregch of
fair hearing must prove such allegation, the failure of the appellant to
prove the allegation is said to be fatal to his case. Reference is made to
findings of fact made by the trial court to the effect that the appellant’s
appointment was terminated as a result of the report of the Commit}_ee on
Guma Local Government. Council and not as a result of discoveries made
by DW2 and DW3, two of the witnesses that testified for the defence at
the trial. The defects in the documents submitted at Guma Local Council
were already available to the Committee and since the appellant had not
denied that the documents never emanated from him, the action taRen in
his case is said to be justifiable.

On the failure of the appellant to tender the entire Government
White Paper but that lie merely tendered the cover page and page 17
which concerned the appellant, he is said to have, by that action, déliber-
ately withheld the pages of the document which contained the procedure
followed in arriving at the findings which the government accepted. This
again is said to be fatal to his case. As already stated earlier above, the
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appellant’'s appointment was first terminated as per a letter written to him
(Exhibit A5) dated 20 June, 1996. But that letter was later withdrawn.
Another letter dated 255eptember 1996 (Exhibit A6) was written in its
place. The appellant was informed in Exhibit A6 that he was retired from
B service with immediate affect. The said letter, Exhibit A6 reausy
alia, as follows:
“2September, 1996
Augustine Maikyo
Senior Personnel Officer,
Buruku Local Government Council
u. f. s.
The Hon. Chairman
Buruku Local Government Council
D Buruku.

THE PUBLIC OFFICERS (SPECIAPROVISIONSACT INSTRU-
MENT AUTHORIZING THE REMO\AL OF PUBLIC OFFICER
E FROM SER/ICE
Pursuant to the Powers conferred on him by Section 1 (1) of the
Public Officers’ (Special Provisions) Act., Cap. 381 Laws of the Federa-
tion of Nigeria, 1990, the Military Administrator of Benue State, GROUP
= CAPTAIN JOSHUA O. OBADEMI, has by an Instrument under His hand
dated the 19day of June, 1996 directed that you be retired from service,
on the ground that the performance of your duties has been such that
your further or continued employment in the service would not be in the
public interest.
2. You are hereby retired from service with immediate effect.
3. You are to hand over all government properties in your posses-
sion and thereafter contact the Local Government Pensions Board for
your entitlement if and where applicable.

H 4. The letter is copied to the Auditor-General (Local Government)
and the Local Government Pensions Board for information and neces-
sary action.

5. This letter supersedes our earliest letter Ref No. S. ADM/OFF/
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159/1/2/206 of 20 June, 1996.
W. E. ITODO
For: Chairman
Local Government Service Commission.”

It is clear from the contents of the letter, Exhibit A6, that theg
decision to retire the appellant was based on a directive from the
then Military Administrator of Benue State pursuant to the powers
conferred on him by section 1(1) of théublic Officers (Special Pro-
visions) Act,Cap. 381, Laws of the Federation 1990. The said secti%p
1 (1) of the Act provides as follows:

“1. (1) Notwithstanding anything to the contrary in any law, the
appropriate authority if satisfied that-

(a) It is necessary to do so in order to facilitate improvements in
the organization of the department or service to which a public offi€r
belongs; or

(b) By reason of age or ill health or due to any other cause a
public officer has been inefficient in the performance of his duties; or

(c) The public officer has been engaged in corrupt practicesgor
has in any way corruptly enriched himself or any other person; or

(d) The general conduct of a public officer in relation to the per-
formance of his duties has been such that his further or continued em-
ployment in the relevant service would not be in the public interesfj the
appropriate authority may at any time after 31st December, 1983 -

(i) Dismiss or remove the public * officer summarily from his of-
fice, or

(i) Retire or require the public officer to compulsorily retire from
the relevant public service.” G

Section 3(3) of the same Act ousts the jurisdiction of the courts in
respect of acts done under the Act. The section 3(3) provide thus: 3(3) No
civil proceedings shall lie or be instituted in any court for or on account
of or in respect of any act, matter or thing done or purported to dorté by
any person under this Act and if any such proceedings have been or are
instituted before, on or after the making of this Act, the proceedings shall
abate, be discharged and made void.”
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Chapter IV of the Constitution dealing with Fundamental Rights
is suspended for the purposes of the Act in section 3 (4) of the said Act.
There is no doubt that section 3(3) of the Act creates an ouster clause in
that the rights of an aggrieved person to challenge actions taken by the

B appropriate authority under the Act are expressly taken away by the pro-
vision.

The attitude of the courts to such provisions was recently exten-
sively considered by me in a recent decision in Inakoju & Ors. V. Adeleke
& Ors, (unreported, Suit No. SC 272/2006 delivered oh Jghuary,
2007). | stated the position of the law in the matter, inter alia, as follows
in the said case:

“The attitude of the courts to such provisions is that they are re-
garded as an aberration, outrageous provision and one that should be

D treated with extreme caution since they are regarded as unwarranted af-
front and unnecessary challenge to the jurisdiction of the courts which
the courts guard jealously. Where, therefore, a person’s right of access to
court is taken away or restricted by either the Constitution or any statute,

E the language of any such provision is usually construed very cautiously
and strictly. In the course of interpreting such provisions, the language
of any such Statute or provision will not be extended beyond its least
onerous meaning unless clear words are used to justify such extension.

= This is mainly because it is the practice of the courts to guard its jurisdic-
tion jealously:

See Barclays Bank Nig Ltd v. Central Bank of Nigeria (1976) 1
ALL NLR 409; Agwunna v. Attorney-General of Federation (1995) 5
NWLR (Pt. 396) 418; Osadebey v. Attorney-General of Bendel State

G(1991)1 NWLR (Pt. 169) 525; Attorney-General of Bendel State. V.
Agbofodoh (1999) 2 NWLR (Pt. 592) 476; and Attorney-General of
Federation v. Sode (1990) 1 NWLR (Pt.128) 500.

Thus when interpreting the provisions of an ouster clause in a

H statute including that of the Constitution, the courts usually scrutinize
every aspect of such provision with a view to ensuring that every thing
done under such statute is done strictly in compliance with the provisions
of the statute. This is because where the court finds that there is a failure
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to strictly comply with what the statute provides for, such act purported to
be done under the statute would be ultra vires, and would be declared
null and void as such action would be regarded not to have been carried
out under the said provisions of the statute or Constitution: See Ekpo V.
Calabar Local Government (1993) 3 NWLR (Pt. 281) 324.” B

Applying the law as declared above to the facts of the instant case,
the Military Administrator of Benue State had in October 1996 consti-
tuted a panel to look into financial mismanagement of local governments
in the State. The report of the Committee was submitted to the Adrginis-
trator and a White Paper was published in which the government’s deci-
sions on the report were set out. The appellant's name was mentioned on
page 17 of the White Paper (Exhibit B). What was said about the appel-
lant in the White Paper on page 17 is as follows:

“Augustine Maikyo

Findings: Collected the sum of =N=92,000 to rehabilitate the Yelwa
Market but did not execute the project.

Comments: Government notes the findings and directs that the
appointment of the officer be terminated forthwith. Government fuRther
notes that earlier release of funds to the officer is still being investigated
by the police.”

The disciplinary power conferred on tteppropriate authority”
in section 1 (1) of the Act can only be inflicted on those who commitany
of the acts specified in the section. In the instant case, the allegation made
against the appellant and which was relied on in retiring him from service
is said to be that the =N=92,000 imprest granted to him for a job which
he is said to have failed to perform. The appellant’s defence was t%at he
spent the money on the job and that he duly retired the imprest in
accordance with the laid down regulations. He relied on the payment
voucher (Exhibit C6) to which he attached receipts for materials he bought
with the money while executing the assignment.

The payment voucher which the appellant signed when the rﬂ'éney
was paid to him is Exhibit C5. The appellant signed for the money on 17/
12/93. Exhibit C6 is the payment voucher which the appellant filed when
he retired the amount he collected. It was dated 31/12/93. Seven receipts

D
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in all were attached to the said voucher. The dates on each of the seven
receipts respectively are 5/5/93; 30/5/93; 2/5/93; 16/5/93; 15/2/93; 20/1/
93 and 30/5/93. It is clear from the dates on the receipts that none of the
purchases covered by any of the receipts was made after the money was

g paid to the appellant on 17/12/93 as shown on Exhibit C5. These two
vouchers were available at the accounts section of the Local Govern-
ment Council where the appellant filed them and they were available to
the said Committee set up by the State Government.

The allegation that the appellant was not given a fair hearing
cannot stand in that his defence that he had retired the amount he
collected was not supported by the documents he filed in support of
his contention that he spent the money for the job for which the
money was given to him. This is because there is a presumption to

D the effect that the money he collected was to be spent on a job he
was to carry out and not for a job he had carried out on behalf of his
employer. If his case was that he had incurred the expenses before
he received the money, he ought to have made that clear as at the

Etime he filed Exhibit C5 and not wait till after the discovery by the

Committee. The findings of the Committee, as reflected in the White

Paper is therefore justifiable and the allegation by the appellant

that he was not given a fair hearing is totally without any founda-
tion.

The contention that the allegation made against the appel-
lant, being criminal in nature, the disciplinary action taken against
him should not have been embarked upon until after his trial by a
competent court is also untenable. This is because what the appro-
Gpriate authority needed to ascertain against an officer before tak-

ing necessary action under section 1 (1) of the Act include showing
that the action to be taken would facilitate improvement in the
organization, or that the general conduct of the public officer in

Hrelation to the performance of his duties has been such that his
further or continued employment would not be in the public inter-
est.

F

In the instant case, the appropriate authority’s decision on
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the appellant is covered by and within the provisions of the AcThe

point raised in the appellant’s Issue 2 regarding the appellant’s failure to

tender the entire White Paper is totally irrelevant and of no consequence.
In conclusion, | hold that there is totally no merit in the appeal and

| accordingly dismiss it. | however make no order on costs. B

KUTIGI CIN
| read in draft the judgment just delivered by my learned brc&her
Akintan J.S.C. | agree with his reasoning and conclusions. The appeal
completely lacks merit. It is hereby dismissed with no order as to costs.

KATSINA-ALU JSC D
| have had the advantage of reading in draft the judgment of my
learned brother Akintan JSC. | agree with it and for the reasons given by
him, | would also dismiss the appeal. | make no order as to costs
E

TOBI JSC

| have read in draft the judgment of my learned brother; Akintan,
JSC and | agree with him that the appeal should be dismissed. Thegppel-
lant was a Senior Personnel Officer under the employment of Benue
State Local Government Service Commission. He was posted to Guma
Local Government. While serving there, he was appointed a member of a
committee set up for the re-organization and reconstruction of Yelwata
market. He served as secretary to the committee. In his position as sec-
retary, the appellant received an imprest of N92,000.00 in furtherance of
the objectives of the committee.

The appellant was transferred from Guma Local Government to
Buruku Local Government. A letter of termination of his appointriént
was issued to him on the ground that his continued stay in office was not
in the interest of the Local Government Service Commission. The termi-
nation of the appellant’s appointment was later changed to retirement.
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The retirement of the appellant was as a result of the views of a
committee set up by the Guma Local Government which inquired into
the financial affairs of the Local Government. The committee indicted
the appellant for failure to rehabilitate Yelewata market. The appellant

g was requested to refund the amount, which he subsequently did.

The appellant sued. He asked for five reliefs. The learned trial
Judge dismissed his action. On appeal to the Court of Appeal, that court
also dismissed his appeal. He has come to this court. Appellant formu-

CIated two issues for determination. Respondents also formulated two is-

sues for determination.

The plank of the case of the appellant is that he was not given a
fair hearing before he was retired from the service. He specifically sub-
mitted that he was not heard before he was retired. The case of the
respondent is that as the investigation was conducted purely on docu-
ments and not on oral evidence of witnesses, the appellant was not de-
nied fair hearing. The respondent submitted that Exhibits A4, B and B1
were tendered by the appellant himself.

E The Court of Appeal examined the issue of fair hearing and said at
page 143 of the Record:

“Learned counsel for the Appellant in his brief of argument fur-
ther submitted that it is trite law that, it is duly established that the con-

g stitutional right to fair hearing has been breached, the court has to de-
clare such action invalid, null and void and where a trial court fails to so
declare, the Appellate court has to allow the appeal and declare such
action which are (sic) in breach of the constitutional right of fair hearing
null and void... The position of the law as stated above is correct, but the

G condition in which the principle of law is applicable is clearly stated and
| would like to emphasize, the requirement of the establishment of the
breach of S. 33(1) of the 1979 Constitution of the Federal Republic of
Nigeria. It is abundantly clear in the case on hand that the breach, has

H not been proved or established by the Appellant to warrant the declara-
tion that the investigation was in breach of the supra constitutional pro-
vision. The cases of Kimi v. The State and Ogundoyin v. Adeyemi supra
are not applicable to this case.”

D
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It is clear that the appellant was retired from the service of the
Benue Local Government Service Commission on the views of the com-
mittee set up by the Guma Local Government. In the circumstance, |
agree entirely with the Court of Appeal that the appellant ought to have
produced the minutes of the committee that investigated the mattes.

The burden is on the party alleging breach of fair hearing in a case
to prove the breach; and he must do so in the light of the facts of the
case. This is because the facts of a case and the facts only donate non-
compliance with the principle of fair hearing. c

I am of the view that the appellant has not proved that he was
denied fair hearing. The appeal therefore fails and it is dismissed. | abide
by the order as to costs in the judgment of my learned brother.

MUSDAPHER JSC
I have had the opportunity to read before now, the judgment of
my learned brother Akintan JSC just delivered with which | entirely agree,
for the same reasons contained therein, which | respectfully addpt as
mine, | too, hold that there is totally no merit in this appeal, | accordingly
dismiss it. | make no order as to costs.



